
NO. 958.

IN THE

iiDiw (iDoii« oram
FOR THE NINTH CIRCUIT.

F. AUGUSTUS HEINZE and F.

AUGUSTUS HEINZE, as Admin-

istrator of tlie Estate of JAMES
LARKIN, Deceased, and CLARA,
A. LARKIN,

Appellants,

vs.

THE BUTTE AND BOSTON CON-

SOLIDATED MINING COM-
PANY, a Corporation, and JOHN
S. HARRIS, Receiver,

Appellees.

FILED
OCT -5 1303

BRIEF AND ARGUMENT OF APPELLEE, THE
BUTTE AND BOSTON CONSOLIDATED

MINING COMPANY.

JOHN F. FORBIS and L. O. EVANS,

Solicitors and of Counsel for Appellee, the Butte and

Boston Consolidated Mining Company.





lo the United Ms (ircuit (our! ol ippeab

FOR THE NINTH CIRCUIT.

F. AUGUSTUS ITEINZE and F.

AUGUSTUS HEINZE, as Admin-

istrator of the Estate of JAMES
LARKIN, Deceased, and CLARA
A. LARKIN,

Appellants,

vs.

THE BUTTE AND BOSTON CON-
SOLIDATED MINING COM-
PANY, a Corporation, and JOHN
S. HARRIS, Receiver,

Appellees.

No. 958.

BRIEF OF APPELLEE, THE BUTTE AND BOSTON

CONSOLIDATED MINING COMPANY, UPON MO-

TION TO DISMISS, AND MOTION FOR DIMINU-

TION, AND UPON THE MERITS.

In this cause this appellee has serv^ed and filed its mo-

tion to dismiss the appeal, also a motion, in the event that

the appeal be not dismissed, suggesting a diminution of

the record, and respectfully asking the Court to grant a



Writ of Certiorari to the Clerk of the Circuit Court to

certify to this Court material portions of the record which

have been omitted from the transcript upon appeal, and as

in a similar condition of affairs in cause No. 852, now un-

der consideration by this Court, the Court heard similar

motions with the hearing upon the merits and as the liear-

ing upon tlie merits in this cause has been assigned by this

Court for October 9th next we have concluded, for the

convenience of the Court anid counsel, to submit our

contention upon the said motions and upon the merits in

this brief.

STATEMENT.

This action, Avhich is one for partition, was brought by

appellee, the Butte and Boston Consolidated Mining Com-

pany, as the owner of an undivided two-thirds interest in

the Tramway and an undivided one-half interest in the

Snohomish lode claim against John F. Forbis, as executor

of the estate of William J. McNamara, deceased, and cer-

tain other persons, as the heirs of said deceased, and

others, claiming liens upon the said premises. Subse-

quent to the bringing of the action, F. Augustus Heinze,

claiming to be the successor in interest of the said McNa-

mara interest in the said lode claims, intervened in the

action, and filed his answer therein. Thereafter one Clara

A. Larkin, and F. Augustus Heinze, as administrator of

the estate of James Larkin, deceased, intervened in the



action and filed their answer and cross-bill therein, dis-

puting complainant's title, and claiming that, by reason of

the insanity of James Larkin, who was the predecessor in

interest of the said Biitte and Boston Consolidated Min-

ing Company in the said property, that the conveyance

thereof to the said appellee, the Butte and Boston Con-

solidated Mining Company, was void ; and that the said

interests were the property of the said Clara A. Larkin as

the sole heir of James Larkin, deceased. That before the

intervention of the said Clara A. Larkin, and F, Augustus

Heinze, as administrator, in said action, the said F. Au-

gustus Heinzo, through his attorneys and agents, had

obtained a contract from the said Clara A. Larkin to

convey the said interests to the said Heinze, and that

thereafter, in all proceedings had in this action, the said

F. Augustus Heinze was the party in interest and con-

trolled all proceedings taken in connection with the said

interest claimed through the said James Larkin. xVfter

the commencement of the action and the filing of a Lis

Pendens^ the said F. Augustus Heinze conveyed a portion

of his interest in said lode claims to one A. P. Heinze, who

took, with notice of this action. After the commencement

of this action, the said F. Augustus Heinze, through the

said Clara A. Larkin, and the said F. Augustus Heinze,

as administrator, in an action pending in said Circuit

Court obtained an injunction against the said appellee,

the Butte and Boston Consolidated Mining Company, en-

joining and restraining the said appellee from working



or mining said Tramway and Snohomish lode claims, the

said action being- based upon the same contentions as to

the insanity of James Larkin, as are set forth in this

action.

That thereafter, on June 13, 1899, the said api)ellee, the

Butte and Boston Consolidated Mining Company, filed in

the Circuit Court in this action, its motion and applica-

tion for the appointment of a Receiver of the said Sno-

homish and Tramway lode claims, pending the final deter-

mination of this action; with said motion were filed affida-

vits which showed that notwithstanding the injunction

which the said Heinze had obtained against this appellee,

that he and the said Arthur P. Heinze were continuing to

mine and extract large (luantities of valuable ores from

the said lode claims, and were converting the same to

their own use; that the said Heinzes had refused to ac-

count for the said ores, and that they were mixing the

same with ores from other mines, and that the appellee

had no means of ascertaining the values or quantities of

said ores so extracted. Also that the said Heinzes had

in addition to denying appellee's title, absolutely ex-

cluded the said appellee and its employes and its agents

from said properties and all workings thereon, and had

refused them any access thereto, and had denied its rights

therein. The said motion came regularly on for hearing

in tlie said Circuit Court, after due notice, by order to

sliow cause, to the said Heinzes, and all of the parties

being represented upon tlie said hearing. T^])on the said



heai'iiii^" tlie said a])i)ell(HN the Butte and Boston Consoli-

dated Mininii; Company, produced certain witnesses, who

testified orally, and other evidence in the fomi of atiida-

vits, exhibits and other docunientary evidence, which evi-

dence is hereinafter, in this statement, more fully referred

to. At the conclusion of the hearin<>- the Circuit Court

took the matter under advisement and thereafter made

and entered its order appointini» one John 8. Harris as

Receiver of tlie one-half interest in the Snohomish lode

claim and the one-third interest in the Tramway lode

claim, which were in controversy in this action, between

the said Butti^ and Boston Consolidated Mining Company

on the one side, and F. Augustus Heinze, as administra-

tor, and Clara A. Larkin, as heir of James Ijarkin, de-

ceased, on rhe other side. Said order appointing said

Receiver did not interfere in any way with the mining and

possession of the said lode claims by the said Heinze, but

directed the &aid Receiver to receive his portion of the ores

mined by the said Heinzes, and to hold the proceeds there-

of. Said order appointing said Receiver also provided

that the appellee, the Butte and Boston Consolidated Min-

ing Company, might, at any time, upon five days' or such

other notice as might be ordered by the Court, make appli-

cation to the Court for an extension of said receivership to

the whole of said Tramway and Snohomish lode claims.

The said lieceiver, John S. Harris, qualified and made

arrangements to receive his portion of the ores which were

being extracted from the said lode claims, bv the said F.



ATi<justns Heinzo and Arthur 1*. Heinzp. Thereafter, on

February 20, 1000, the said appellee, the Butte and Boston

Consolidatefl Miniufj; Company, made and file<l its appli-

cation for the extension of said receiyership to the whole

of said Tramway and Snohoiiiisji lode claims, and in sup-

port of said application tiled the affidavit of (me (\ S.

Batterman. Upon the said application, and affidavit, on

February 26, 1900, the said Circuit Court issue<l its order

to the ap]>ellants to show cause why said receivership

should not be so extended, which said order to show cause

was served on the 26th and 27th days of February, 1900,

the hearing being set for ^March 3, 1900. Said application

came regularly on for hearing on said March 3, 1900, be-

fore the said Circuit Court, all of the parties interested

being represented by counsel. The said application and

the affidavit of C. S. Batterman asked for the extension of

said receivership ux>on the same grounds as were asked in

the original application and also upon the grounds that

since the first appointment of said Receiver the said F.

Augustus and Arthur P. Heinze had continued to mine

and extract ores from the said premises, but had not de-

livered to the said Receiver the share thereof to which he

was entitled by his order of appointment. That the said

Heinzes, by fraudulent and criminal acts and practices

and Ity connivance with their employes, had removed large

quantities of valuable ores from the said mines, which

should have been delivered to the said Receiver; that in-

stead of (IcliAcrinir to the Receiver the ores to which he



\vtis entitled, the .said F. Augustus and Arthur P. Heinze

liad deceived and imposed upon the said Receiver and his

employes by takinp; out valuable ore which they had cov-

ered with waste, pretendin,i>' that the same was all waste,

and had jiiven the Keceiver cars of Avaste instead of the

cars of ore to which he was entitled, and by these and

various other fraudulent means deprived the Receiver of

hundreds of tons of valuable ore to which he was entitled,

and that the said Receiver had been unable to prevent

such practice or to obtain the ores to which he was en-

titled. That in order to obtain his just share of the ores

and to prevent his being- fraudulently imposed upon by

the said F. Augustus and Arthur P. Heinze in their opera-

tions of the said properties, the said Receiver had been

compelled to employ a large number of inspectors at an

expense of more than two thousand dollars per month

;

that the employment of said inspectors and watchmen,

while absolutely necessary in the case of a partial receiv-

ership, was a useless and heavy burden upon appellee's

interests in the said propertj'.

That the said mining co-tenants, F. Augustus and Ar-

thur P. Heinze, had also made and were continuing to

make exorbitant charges against the Receiver for the hoist-

ing, tramming and mining of the ores taken from said lode

claim, and were continually presenting and demanding

pay for fraudulent and fictitious claims for pretended ex-

penditures and services in connection therewith. That

the presentation of said false and fictitious claims to said
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Receiver had resulted iu nuinerons hearings and contests

in tlie Circuit Court, and that while the said claims were,

in many instances, rejected by the Court, it was impossi-

ble for the said Receiver or this appellee to defe^it all of

the said fictitious claims for the reason that the evidence

thereof was largely within the control of the said Heinzes.

That the said false and fictitious claims so presented, not

alone deprived this appellee of its just share of the pro-

ceeds of the proi>erties, but resulted in a multiplicity of

contentions and hearings before the Court.

In support of the said charges, at the said hearing,

api>ellee produced a large number of witnesses who tes-

tified orally, and also other evidence in the form of affida-

vits exhibits and other documentary evidence, which evi-

dence is hereinafter referred to.

After the conclusion of the said hearing, the said Cir-

cuit Court made and entered its order extending the said

receivership to the whole of said Snohomish and Tramway

lode claims, a copy of which order is found in the record

herein.

In the main action, after investigation of the testimony

of several hundred witnesses, the master first, and the

Court afterwards found in favor of Larkin's sanity and

sustained the title of appellee, and ordered a sale of the

premises in controversy. From this final decree appellants

took an appeal to this Court, which is numbered 852 in

the files of this Ccmrt, and which has l>een submitted to

and is now under consideration bv this Honorable Court.
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lu October, 1902, the lieceiver presented to the Court a

petition for an order directing him to pay the sum of three

hundred and fifty dollars to one H. J. Burleigh, an attor-

ney, for services rendered in connection with an applica-

tion made to tliis Court for a supersedeas in said cause,

No. 852. A luaring was had upon the said petition, and

the objections of appellants thereto and the t'ourt made

an order directing the said Receiver to pay said attorney

fee, and from said order this appeal is taken. The receiver-

ship is still pending, the Receiver still in custody and

control of the receivership property, no final account has

been rendered by the Receiver, and no steps have been

taken towards the final discharge of the Receiver.

By their assignments of error upon this appeal, ap-

pellants contend that not alone was said allowance to said

Receiver erroneous under the facts, but that the said or-

der was erroneous and witliout the jurisdiction of the

lower court, because of the fact that the lower court had

no jurisdiction or authority to make the original order

appointing the Receiver or to make the order extending

liis authority or to direct him to carry on mining opera-

tions, or to charge any of the expenses connected with the

receivership to the interests of the appellants Heinzes in

the property in controversy. So that by this appeal ap-

pellants not alone seek to review the order complained of,

but also the original orders creating and extending the

receivership.

In connection with the motion of appellee, for a diminu-
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lion of the recortt, and, if the diminntion be granted, as a

part of the record on th(^ merits, appellee makes the

further following statement of the facts occurring in con-

nection with the said matters in the Circuit Court. Upon

the hearing for the appointment of the Keceiver had in

July, 1899, this appellee produced a number of witnesses,

who testified orally, and also introduced in evidence a

number of affidavits, exhibits and other documentary evi-

dence, which evidence, in detail, fully supported every

charge made in the said motion and application and the

affidavit filed therewith. The said Heinzes filed an answer

to the said application, which is found in the record here-

in, setting up, among other things, that under an act of

the Sixth Legislative Assembly of the State of Montana,

then in force, as tenants in common, they had full right to

remain in possession of and to carry on mining operations

in the properties in controversy. The said Heinzes also

offered certain evidence in opposition to the application

for the appointment of a receiver. None of this evidence

which was before the Court upon the said original receiv

ership application has been included in the record upon

this appeal.

Upon tJie hearing upon application for the extension of

said receivership, had in the Circuit Court in March, 1900,

appellee produced a great number of witnesses, and also

affidavits, exliibits and other documentary evidence, which

fully supported in detail all of the charges made in the

said application, and the affidavit of C. S. Batterman, filed
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therewith, as to the fraudulent acts and practices of the

said F. Aui»ustus and Arthur 1*. lleinze, and their em-

ployes, in defrauding and depriving the Receiver of his

just share of the ores from tlie said lode claims, and also

fully supporting the other charges as to fictitious claims

being presented against said Keceiver, the hearings had

thereon and, in short, in detail supported each and every

charge nuxde in the said Battennan affidavit.

That upon the said hearing for the extension of the re-

ceivership there appeared another imperative ground for

the extension of said receivership, which matter was

brought into the said receivership proceedings and hear-

ing by the appellants, F. Augustus and Arthur P. Heinze.

The counsel for appellants, F. Augustus and Arthur P.

Heinze, presented, upon the hearing, in opposition to said

application, an affidavit of said Arthur P. Heinze, stating

that the said F. Augustus and Arthur P. Heinze had

turned over the possession of the said property to a re-

ceiver appointed by the State Court, and set up the ap-

pointment of i. receiver in the State Court as a bar to the

extension of said receivership by the Circuit Court. This

affidavit, produced by appellants, with the other evidence

introduced upon said hearing, showed that upon March 1,

1900, after the filing of said application for the extension

of said receivership and after the issuance and service of

the order to show cause thereon, that a pretended action

for a partition of said Tramway and Snohomish lode

claims was commenced in the District Court of Silver Pow
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County, Montana, by one Clara A. Larkin, and Burdette

O'Connor, who claimed to have acquired some interest

from the said Clara A. Larkin, a<?ainst this appellee, the

said F. Augustus Heinze and tlie others claiming interests

in the said property. That the said action, while instituted

in the names of the said Clara A, Larkin and the said Bur-

dette O'Connor, was actually instituted by and on behalf

of the said F. Augustus and Arthur P. Heinze. That witli

the complaiat filed in said action, in the State Court,

and at the same time there was filed a petition for the ap-

])ointment of a receiver for the Tramway and Snohomish

lode claim. The said petition set up as the sole ground for

the appointment of said Receiver, the fact that the said

Jolin S. Harris had been appointed as Receiver by the Cir-

cuit Court, and that because of the controversies and dis-

putes between the said Receiver and the said F. Augustus

and Arthur P. Heinze, and the expenses incurred by the

said John S. Harris, as Receiver, that it was necessary

that a receiver be appointed for the said Tramway and Sno-

homish lode claims, said appointment to be made ostensi-

bly subject to the order appointing said John S. Harris

Receiver, but in reality necessarily conflicting with the said

Harris receivership. In other words, the said Heinzes,

through said O'Connor and Larkin, asked for the appoint-

ment of a receiver for interests in the said lode claims, in

which the said O'Connor and Larkin claimeil no interest,

uptm the sole ground that the Receiver, who had been ap-

]K)inted by the United States Court, was endeavoring to
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protect tlie interests claimed hj the said Larkin and

O'Connor as against the said Heinzes.

The said petition also set np very fully and clearly that

it was to the interest of all the owners and claimants in

said lode claims that minino operations be continued

therein and thc^ ores and minerals and metals found there-

in treated and reduced.

It further appeared that the said F. Augustus and Ar-

thur P. Heinze had immediately on said March 1st filed

their appearance upon the said application for a receiver

in the State Court, but not objecting in any way thereto,

and the state Court made an order immediately appoint-

ing one E. H. Wilson receiver of the said Heinze interests

in the said lode claim, which order was pretended to be

made subject to the Harris receivership, but in reality was

certain to cause an immediate conflict between the two

receivers for the possession of the said property.

It appeare^d plainly from the evidence upon the said

hearing in said Circuit Court that the appointment of a

receiver in the State Court had been planned and obtained

by the said Heinzes after notice of the application to the

United States Court for the extension of said receiver-

ship, with the sole purpose in the said Heinzes to prevent

the extension of the said receivership by the United States

Court, and thus defeat the prior jurisdiction over the said

property held by the United States Court and the result

of which would liave been to have precipitated a direct
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conflict botwoeu the said courts, hotli imseemlj' and disas-

trous, upon tlu orders already made.

The said appellants, F. Augustus and Arthur P. Heinze,

also presente<l other evidence in opposition U> the exten-

sion of said receivership. From the proceedings had upon

the hearing in the lower court it clearly appears that the

appellants, F. AugTistus and Arthur P. Heinze, stren-

uously objected to any order appointing a receiver be-

cause of the fact that it would interfere with the con-

tinuing of mining operations in the property in contro-

versy, and strenuously insisted and showed that it was

their desire t«> have the said mining operations continue;

and that the directions to said receiver to mine the said

])roperties were principally made to comply with the de-

sire and insistence of said appellants. None of this evi-

dence has been presented in the record upon this appeal.
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ARGUMENT

FPON THE :M0TI0X TO DISMISS.

The Order Ailempfed To Be Appealed From Is Not an

Appealable Order.

This appeal is taken from an order made by the Circuit

Court in a receivership, directinj>- the receiver to pay an

attorney fee of three hundred and fifty dollars, incurred

in connection ^^•ith the receivership matters. The record

shows that the receivership is still pending, that the re-

ceiver is still in custody and control of the property in

controversy, and no final report or account has ever been

made by the receiver or steps taken towards his final dis-

charge; in short, the order is simply an interlocutory or

provisional order made in connection with the conduct of

the receivership, and is subject to revision or correction

by the Court at any time prior to the approval of the final

account of the receiver, and the order providing for his

discharge. It is true that certain final orders in receiver-

ship proceedings, approving final accounts, or finally fix-

ing and allowing the receiver's compensation, have been

held to be appealable as final judgments, but we have been

unable to find where an interlocutory order or any order

made in a receivership proceeding prior to the final orders

permanently disposing of the matter, has ever been treated

as appealable. Upon the rendition of the final account

of the receiver all the matters pertaining to the receiver's

conduct of hiH receivership, his receipts, disbursements
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mid so fortli, will be before the lower (-(mrt, and all mat-

ters which have been considered by the lower court during

the general ((mduct of the receivership business will l)e

subject to revision, correction or approval, at that time,

and until sucli a final disposal of the receivership matters

is had, it cannot be said that there lias been an}' action

taken by the lower court which is final and amounts to a

final judgment or order in the receivership proceeding. If

the allowance of this attorney fee is an api)ealable order

then every order made by a lower court authorizing the

receiver to expend, or approving the expenditure by the

receiver of any amount, for any pur]X)se, is directly ap-

pealable to this Court, and the parties and the Courts

w(mld be subject to countless appeals which might be

taken by litigious parties. Wherever the question has

been presented for consideration by appellate courts^ so

far as we can find, it is held that such interlocutory or

provisional orders are not reviewable by direct appeal.

See:

Rochat V. Gee, 91 Cal. 355

;

Illinois Trust & Savings Bank v. Alvord, 99 Cal.

407;

Adams v. Woods, 21 Cal. 165;

Vinson v. Freeze, 1 S. W. 478;

People Y. American L. & T. Co., 44 N. E. 949;

New York Security & T. Co. v. Saratoga, Etc., Co.,

51 X. E. 297.

We submit that as the order attempted to be appealed



from does not coine within the interlocutory orders pro-

vided for in the appeal act of Congress approved June

(t, 1900, and is not a final order or decision under the

general appeal act, that this appeal cannot be maintained.

The (imoinif iiirolrcd upon fJii.s appeal and upon the ap-

jtlication of 1 Ik Coiiii hcJoir is iiisii/ficiciit to (j'wc tJii.s

Co urt ju risdictioii

.

This is an appeal from an attorney's fee allowance by

the lower court of the sum of three hundred and fifty dol-

lars. Although there is no provision in the acts providing

for appeals to this Court fixing any amount necessary to

give the Court jurisdiction of the appeal, still we submit

that as no acticm could be maintained in the lower court

where less than the sum of two thousand dollars is in-

volved, that by implication it was never intended that the

time of this Cc^urt should be taken up in the consideration

of appeals where less than that amount was involved in

the lower court. To make the order appealed from in

this case appealable, appellants must establish it as a final

judgment in the proceeding, and if that proceeding, as in

this case, only involved the sum of three hundred and fifty

dollars, we submit that this Court should decline to con-

sider the appeal.

llir order attempted to he appealed from, heliifj an or-

der diseretlonarjj it) the lower eonrt, this Court will not

review the same.

It being apjiarent from the record in this case that the
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allowance of the attorney's fee in this matter is a matter

in the discretion of the lower court, under the decisions of

the vaidous United States Courts, such action of the lower

court is not reviewable upon appeal.

See:

Cook V. Burnley, 11 Wall. 659;

Silsby V. Foote, 14 How. 218

;

Freeborn v. Smith, 2 Wall. 160;

M. & M. K. R. Co. V. Sutter, 2 Wall. 510

;

Buflfington v. Harvey, 95 U. S. 99

;

Cheonj? Kee v. U. S., 3 Wall. 320; and numerous

other cases cited in the notes to these cases.
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ON SUGGI]STION FOR DIMINUTION, AND MOTION

FOR CERTIORARI.

While the appeal in this cause is from an order makinf»'

an allowance lor counsel fees to a receiver, hy their ob-

jections in tlie court l)elow, anil the assignments of error

upon the appeal in this Court, the appellants attempt to

have the said order set aside on the ground that the Court

had no jurisdiction or authority to make the order orig-

inally appointing the receiver, and the order extending

the receivership ; in other words, they seek to review upon

this appeal tlie previous orders made creating the receiv-

ership. Instead of incorporating in the record the evi-

dence and matters before the lower court and upon which

that court acted in making these orders originally creating

and extending the receivership, the appellants have

caused a record to be prepared upon a praecipe furnished

by them as shown by the certificate of the Clerk, which

omits all of such evidence and contains merely the two

applications of appellee and the affidavits filed with the

said application. The order originally appointing the

receiver and the order extending the receivership both

show and the affidavit of L. O. Evans, filed in support of

this motion, {ilso clearly sets forth that upon the hearing

upon the original application for the appointment of a

receiver, there were a number of affidavits filed and wit-

nesses sworn and other evidence in the form of exhibits

and other documents which were material upon the hear-

ing and supported in detail the charges made in the mov-
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iiij;- papers. It is also shown that mi the hearing on tlic

application foi the extension of the receivership there

were a lar<>e number of affidavits, exhibits and other docu-

mentary evidence intro<luced and a lar^c number of wit-

nesses who testified orally, all of which evidence was ma-

terial and fully substantiated the charges made on the

application for the said extension. It is also shown that

the appellants themselves brought into tlie application for

the extension of the said receivership the matter, which is

hereinbefore in our statement referred to, of the attempt

of appellants to evade the jurisdiction of the Circuit Court

and to plunge the Circuit Court into an unseemly conflict

A\ itli the State Court for the possession of the property in

controversy. None of the oral testimony was reduced to

writing or preserved in any way, and yet apx)ellants seek

to have this Court annul the order of the lower court, im-

portant orders which have been acted upon for the period

of three and four years without any record, evidently in-

tending to supply that record by misstatements of the

actual facts in their brief. The apj>ellants argue in their

brief that the moving x>apers are sufficient for the purpose

of this appeal, for the reason that the evidence must have

been confincMl to the evidence in tluxse moving papers.

Even if tliis be true, why should not the actual evidence

be presented t<* this Court, so that this Court could see the

matter in the same light that tlic lower court saw it, but

as occurred in the ca.se at bar, the evidence would not nec-

essarily be limited to the allegations iu the moving papers,
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and matters might come up after the giving of the notice

or the filing of the application, which were brought out

on tlie hearing, and rendered it imi)erative for the Court to

appoint a receiver. Cases might l)e cited where applica-

tions for injunctions had been made and upon the testi-

mony presented, it appearing to be a case where a receiver

should be appointed, the courts have refusefl the injunc-

tion and have appointed receivers. It /*• siiupJi/ (i question

of notice at the most, and, as we stated, there can be no

presumption that the evidence was confined to the charges

in the moving papers, and it is going too far to ask this

Court to reverse important orders made by a lower court

upon mere presumptions. In the case at bar it is shown

that very material matters, which were not set forth on

the application for the extension of the receivership, that

is, the action of the appellants in going into the State

Court and obtaining another receiver, were brought into

the receivership hearing by the appellants themselves. If

a record were presented here, which showed the occur-

rences in the lower court, we doubt very much if we would

hear such emphatic complaints about the lack of jurisdic-

tion or the justice of the action of the lower court in creat-

ing this receivership. And here we undoubtedly find the

explanation of the attempts of appellants to have this

Court review the action of the lower court without pre-

senting any record showing upon what the lower court

acted.

We respectfully submit that if the Coi:rt is to review
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the orders made by the lower court, that a fair record

should be presented here and that the motion of appellee

for certiorari should be granted.
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UPON THE MERITS.

The questions which appellee is called upon to meet

upon this appeal were all practically submitted to the

Court in cause No. 852, which the Court now has under

consideration, and we respectfully refer to the authorities

and arguments found in appellee's brief in that cause. But

owing to the late hour at which we received appellants'

brief in that case, there were certain questions raised

which we did not have an opportunity to reply to, so we

now feel called upon to discuss some phases of the ques-

tions there and here presented.

The qKcstiori as to the junsdict'ioii of the lower court.

Us authority to mal'e the orders creatinp and extending

the receivership, and all other questions referring to pre-

fiioiis orders, cannot he considered upon this appeal.

By their assignments of errors which go to the jurisdic-

tion of the lower court, and to the validity of the orders

appointing the receiver, and extending the receivership,

the permitting the receiver to continue mining operations,

and the pavment of the receivership exx)enses out of the

proceeds received from the receivership proi)erty, appel-

lants seek to indirectly review the final decree entered

in the action, and the previous orders made creating the

receivership. It is obvious that upon their appeal from

the order directing the receiver to pay certain counsel fees

that the review must be confined to the matters which

directly i)ertiiin to that order, and that the appeal from
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that order will not brinii: up for review other previous or-

ders, whether appyealable in themselves or not, or the

judgment in tlic lase. The decree and those previous orders

can only be attacked by certiorari or l>y direct appeal from

them.

See:

Whitney v. Buckman, 26 Cal. 447;

Ency. P. & P., Vol. '1, p. 3G6

;

Smith v. Brittenham, 88 111. 291

;

Oampl)ell v, Jacobson, 44 111. Ap. 238;

Caldwell v. Hodsden, 1 Lea. (Tenn.) 45.

Tlvc order attempted to he appealed from and the or-

ders e.rtend'iu'j the receivership heing orders of discretion,

this Court irili not revieir them.

All of the orders complained of upon this appeal being

discretionary orders, this Court will not review them, and

upon this point we respectfully refer the Court to the au-

thorities hereinbefore cited upon our discussion of the

motion to dismiss the appeal.

77/i.v Court uill not reriew the orders of the lower court

in orifiinalhj creatinr/ and extending the receivership for

the reason that there is no record presented upon which

said orders can he reriewed.

The Circuit Court having power to appoint a receiver

in all cases in which it is customary by the usages of

courts of equity to appoint receivers, and appellants hav-

ing faile<l t<> present a record by which this Court can



determine whether or not the lower conrt abused its dis-

cretion in niakinj>' sneh orders, we submit that the order

appealed from must be affirmed, so far as the Court's ac-

tion in regard to the orijiinal appointment and extension

of the receivership is concerned. To reverse the order

appealed from upon any of these ,i»rounds would be simply

a declaration by this Court that under no possible state

of facts could a receiver have been appointed by the Jower

court. By failing to present to this Court the evidence

upon which the lower court acted, appellants have Avaived

their right to have said evidence reviewed.

The Cirvuit Court had full jurUdwtio)^ to appoint, and

acted propcrhj in appointing the receiver hi this cause.

Upon the question of the jurisdiction of the Court to

entertain the main cause and to enter a final decree

therein we respectfully refer the Court to our brief and

argument in cause No. 852, now under consideration by

this Court, but Ave will briefly discuss the questions as to

the jurisdiction and propriety of the Court's action in

appointing the receiver.

It is a well settled practice in equity to appoint a

receiver for the property in a partition suit when it

appears that such receiver is necessary for the protection

of the interests of the parties.

In Beech on Receivers, Alderson's Ed. Sec. 497, the

author says

:

"Whenever it appears during the prosecution of a
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suit iu i)ai'liti()ii, between tenants in coHuiion, or joint

tenants, that a receiver is necessary to protect the in-

terests of all the parties, the Court will, upon proper

application, appoint a receiver of the property. And
where in such a suit the defendants dispute the title of

the plaintiff and endeavor to complicate the matter by

occasion ing' delays in the account inji' for rents and

profits, a good case for the exercise of the jurisdiction by

a court of ecpiity is presented."

In Ames v. Ames, 148 111. 321, the Court says:

"The appointment of a receiver in a partition i)ro-

ceeding is not of frequent occurrence, but pending the

litigation, we think the law is well settled that the

Court has ample power, upon a proper showing, to make
the appointment.''

The Court cites Freeman on Co-tenancy and Partition,

Sec. 327, and Beach on Receivers, Sec. 492, in support of

the doctrine. The same doctrine is announced in AYeise v,

AVelsh, 30 N. J. Eq. 431, and in Goodale v. the District

Court, 56 Cal. 20. The case of Woodward v. Supt. Court,

95 Cal. 272, ^\as a case of partition in which the lower

court appointed a receiver of the property, and author-

ized him to sell an interest in the property. The Supreme

Court was applied to for a writ of prohibition against the

(enforcement of the order. In the course of the opinion,

the Court says:

"The Superior Court has jurisdiction to appoint a

receiver in an action of partition. Sec. 564 of the Code
of Civil Procedure provides that a receiver may be ap-

pointed by the Court, —'6. In all other cases where

receivers iiave heretofore been appointed by the usages
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regulated to a great extent by the statutes, partakes

more fully, both in respect to the remedies provided and

the mode of procedure, of the principles and rules of

equity than those of law.' (Gates v. Salmon, 35 Oal.

593; 95 Am. Dec. 139; Emerick v. Alvarado, 90 Cal.

45G) ; and Avhenever it appears necessary to protect the

interests of all the parties during the prosecution of an

action for partition, the Court will, upon proper appli-

cation, appoint a receiver (IT Am. & Eng. Ency. of

Law, 764 ; Beech on Receivers, Sec. 492 ; Goodale v. 15th

Dist. Ct, 50 Cal. 29).

"It is claimed by the petitioners that no sufficient

showing Avas made in the court below for the appoint-

ment of a, receiver, but we think this is a matter which

cannot be considered in this proceeding. The Court had

jurisdiction of the subject matter and of the parties. It

had the power, therefore, to hear and determine a mo-

tion for the appointment of a receiver, and its action

thereon cannot be regarded as in excess of its juris-

diction."

21 Ency. of Law, 2nd Ed. 1173 (Title, Partition), the

text reads as follows

:

"Courts of equity have often appointed receivers to

take charge of property subject to partition, in order to

receive rents or otherwise to safeguard the respective

interests of co-tenants. The test usually applied to de-

termine the necessity of a receivership is whether the

one co-tenant holds in exclusion of the other; if so, a

receiver nmy be appointed."

See also

:

Smith on Receiverships, p. 550, Sec. 317;

Low V. Holmes, 17 X. J. Eq. 148;

Pignolet V. Busbcni, 28 How. Pr. 9.
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A case somewhat like the present is Duncan v. Oampau,

15 Mich. 415, in which the Court says:

''It comes then to the simple inciuiiw whether a re-

ceiver can be appointed over tenants in common. I

think the precedents permit this in some cases, and

where, as in this case, the other tenants, not only deny

complainant's title, but have endeavored to entanu,le the

whole title, and are not disposcxl to account for the

rents and profits, there is power to make such appoint-

ment."

As to the showin<»- in this cause for the appointment of

a receiver we state, without fear of succesful contradic-

tion, that compared to the record before the lower court

in this case the showing made in any of the cases above

cited, upon which a court of equity appointed a receiver in

a partition case, pales into insignificance.

The record shows that after the appellant Heinze had

become a party to this suit, he had disputed the complain-

ant's title, and through himself, as administrator, and one

Clara A. Larkin, had obtained an injunction against ap-

pellee's mining or operating the lode claims involved in

the suit. That all of such action, although taken in the

name) of the said Clara A. Larkin, and himself as admin-

istrator, was in reality taken directly by and on behalf of

the said appellant Heinze. That Heinze and one Arthur

V. Heinze, who claimed under him, had taken possession

of both the said Snohomish and Tramway lode claims, and

were proceeding to mine and extract the ores and min-

erals found th( rein and were converting the same to their
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own use. That they had refused to account to appellee

for any of the proceeds of such ores and had refused ap-

pellee any information concerning the amount or value

of such ores so taken, and that appellee had no means of

accurately, or at all, ascertaining- the amount or yalue of

such ores so taken. The said Heinzes also had refused

appellee, through its agents, any access to or right of in-

spection in any part of the said premises. Upon the first

hearing had upon its application for the appointment of a

receiver, for sai<l lode claims, appellee clearly showed all

these facts and clearly presented a case which, under the

authorities, entitled it to the appointment of a receiver

for the whole of said lode claims. Upon said hearing said

appellants, Heinze and Arthur P. Heinze, contended that

the appointment of a receiver would result in the closing

down of said x>roperties, and that it was to the interest of

all concerned that said lode claims should continue to be

mined pending the final determination of this action. The

Circuit Court, evidently being desirous of permitting the

said Heinzes to operate the said properties, but also being

desirous of protecting appellee, and finding it necessary

to take some steps to secure to the appellee and the other

claimants of the Larkin interests their proportion of the

ores extracted in such mining operations, attempted to

solve the question by leaving the Heinzes in possession

of the said premises and appointing a receiver to take the

ores to which the interest disputed between appellee and

the said Clara A. Larkin were entitled, and to convert and
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to rcHliice the same and \u>U\ the ])r(ncHMls, pending the

final determination of the title of the interest claimed by

appellee, and it cannot be questioned but \\luit, upon this

hearing, appellee has presented a much stronger showing

for the appointment of a receiver for the entire claims

than is presented in any of the cases above cited.

In the first order appointing said receiver, the Court,

while declining to appoint a receiver to take possession of

and operate the said claims, provided in the order that

appellee might thereafter, upon notice, apply for an ex-

tension of said receivership to the whole of said proper-

ties. Thereafter, on February 26, 1900, appellee, upon

notice, applied to the Circuit Court for an order extending

said receiverehip. Upon that application it was shown

conclusively to the lower court that the receiver, through

no fault of his, had been continually defraudeil and im-

posed upon by the said Heinzes in their operations of said

lode claims.

The evidence showed that immediately after his appoint-

ment the receiver, who then stood in the position of a co-

tenant to the said Heinzes, had made arrangements to

receive from the said Heinzes his proportion of the ores

mined from said claims, in accordance with the terms of

the order and had found it necessary- in order to insure

his receiving the proportion to which he was entitled to

employ a number of inspectors at an expense of over two

thousand dollars per montli. That in spite of the pre-
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cautions taken by the receiver, the said Heinzes, through

their employes, had adopted and carried out a regular

system by which the receiver and his employes were de-

ceived and defrauded of the receiver's share of the ores

from said mines. The evidence showed that this i>eculating

from the receiver had been continued daily, and in the

aggregate must have amounted to hundreds of thousands

of tons of ore of great value. The evidence also showed

that the Heinzes, in their operation of said properties, had

defrauded the said receiver hj means of exorbitant and

fictitious claims put in to the receiver in the form of

charges for mining and hoisting the ores, and that the

settlement of these disputes had taken up a great part of

the time of the Court. That owing to the evidence being

in the control of the Heinzes and the Montana Ore Pur-

chasing Company that it was impossible to prevent their

obtaining from the receiver at least a portion of such

fictitious and fraudulent charges each month. We cannot

imagine how a stronger showing could have been made,

and one which would have more clearly required the Court

to find that the Heinzes were not fit persons to remain in

the custody and control of the said properties pending

the litigation, and to have required an order taking the

same into the Court's care and custody.

In addition to this there was presented to the lower

court the att-empt to evade its jurisdiction, and to bring

it into conflict with the State Court by another receiver-

ship, which is referred to in our statement ui>on the sug-
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gestion of diminution of the record, but which has been

omitted from the record in this case.

Upon the showing made upon the first appointment of

the receiver bj the Circuit Court, and under the showing

made upon the hearing for the extension of said receiver-

ship, of the criminal and fraudulent acts and practices of

the said Heinzes upon the said receiver, and of their at-

tempt to tie the hands of the Circuit Court to the State

Court, we cannot imagine how appellants could have the

temerity to ever (luestion the justice of the action of the

lower court in originally ordering and extending said

receivership. This undoubtedly furnishes us with an ex-

planation of tlie anxiety of appellants to have this Court

review the action of the lower court without a record

showing upon what tlie lower court had acted. Such in-

solence and contemptuous attempts to impose upon a

court through its receiver, and to loot the property which

the Court was attempting to protect, are not paralleled in

judicial history, and we submit that apj>ellants should

congratulate themselves that the matter ended with the

appointment of the receiver, and the making of the orders

necessarj^ to protect appellee's interests in the property

in question.
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InjtmKiPion' would not luma f^i/i'ivisficd/ a^ppellee a/ru ad^-

quat'er remedy', and tMc a/ppellbnfs owmvot msferl; wpofi thia^

record' Vlmir VJk appeMWs< ranwdy waa^ mjmmUo'w, amdl notf

flic appointm'ent' of w reeewfn'.

Counsel foe aj^pellants now, take the surprising, position,

that injunotioii' was and is- the remeclY,, aaicl; the only

remedy,, necessary to protect appellee's interests in the

premise*. While injunfition is undoubtedly the oommon

remedy for actaons^ ofi trespass- or ejpetment upon, mining,

claim*,, as i* sliDwUi by tJie authorities which we have cited.

suprw, the geujeral practice^ o£ the couints has been not to

GnJ!»in> a) co-tersaat in. possession pending a partition suit,,

but toiplaiie the property in the hands of a receiver. Ex-

cepting in- Montana^, w.here> tlie decisions are based upon

a peeulaar statut^^. the Goua3ts> have uniformLy and unani-

mously held, tliat^. except iu: cases- where the working eo-

tienant was insolvent,, that one co-tienant could not enjoin

another from using or operating the common, property.

That the T-emedy was an accounting. Without tak-

ing up the time of tJie Court in citing the nu-

merous decisions upon this question, we simply refer to

the case of McCord v. Mining Co., 64 Cal. 134, and the

numerous cases there cited. Even in Montana in a later

ease,, Heinze v. Kleinschmidt, 63 Pac. 937, the Court rec-

ognized the appointment of a receiver in such cases as the

proper remedy.

We- desire, briefly, to* caitl- at?tentibn' to the decisions ot
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the ]Montaua. courts and the k^*],ishiti()ii in Montana, in or-

der to correct the impression given by the statements in

appellants' brief, and to shoAv appellants' position upon

this matter in the lower court. The Circuit Court in

appointing the said receiver siui])ly followed tlie usages

and practice of courts of (M|uity in appointing receivers

under a similar state of facts, and could not liave con-

sidered and did not consider any exceptions to that usage

or practice created by a statute in the State of ^lontana,

and whether such statute was valid or otherwise, which

conflicted with its powers and duties as a court of equity.

It is a rule too well established to recjuire citation of au-

thority that the equitable jurisdiction of Ignited States

Courts is subject to neither limitations nor restraint by

State legislation. And as the Circuit Court had full power,

under its jurisdiction, to appoint a receiver in a partition

suit in such a case as was presented, that power could in

no wise be limited by a state statute or by a decision of

the state court based upon that statute.

We are somewhat surprised that appellants' counsel

should set up in support of their position the case of

Heinze v. Kleinschmidt, 03 Pac. 027. In that case the

Supreme Court of ^lontana held that the appellant herein,

F. Augustus Heinze, had by a fraudulent showing in the

lower court attemptcNl to bring the case within the settled

practice of courts of e<piity in appointing receivers for

property, pending a partition suit, l)ut it was plain upon

the records tliat the ouster claimed was onlv colorable
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and invented solely for the purpose of obtaining from the

lower court the jippointnient of the receiver. The Supreme

Court plainly held that if the shoAving had been made in

ij;(M>d faith that the said rieiuze would have been entitled

to the appointment of a receiver, but reversed the order of

iippointment made by the lower court upon the ground

that the evidence showed that the ouster of lleinze had

been planned and carried out by himself. It is obvious

That after Judge Knowles had correctly made an order

appointing the receiver in this case that the Heinzes fraud-

ulently attempted to manufacture and present a similar

case in the State Court, and the opinion of the Supreme

Court in that case clearly affirms the action of Judge

Knowles in this case, and affirms generally the doctrine

which we contend for in this case. In that case the Su-

preme Court of Montana so held, and in its opinion says

:

"That a court of eciuity has power in cases like the

present to appoint a receiver is well settled. But in

any case ^\iiere an appointment is sought there must be

shown a legal or equitable right, reasonably clear and

free from doubt, attended witli danger of loss. Smith,

Ivec, Sec. 15, 317, and cases cited; High on Kec, Sees.

t)00, 007. The duties of a Court, however, in the exercise

of this power are exceedingly delicate and should be ex-

ercised with great caution, lest in the effort to protect the

subject of the litigati(m, the property would be illegally

taken from one rightfully in possession, and his rights

and interest be sacrificed, without any redress what-

ever. Id. Taking charge of property in the exercise of

this power is omewhat aiialagous to the levying of an

execution in limine, a:id i^ubjecting the property to ex-



penses ami cliar«ies pemlins;" litijiation, and' tt) this extfnt

^(iiHiiiuiii^ it eniareW,;. Iit4it'.e,. tlla imw*"!! slioiiitl nevtai

be used unless it is reasouably clean tihat no injury, will

result to the parties, whose ri<;hts are for the time being

invaded. As between tenants in eoninu^n, tts stated' in

tile text of M*r. Sinitili, at Sfee; 317, mprw, the grounds

of. appointment usually are: (-a;) Where one tenant is

in possession, and excludes his co-tenant fnmi partici-

pation in the possession or income; (b) where the ten-

ant in possession is insf»lvent and refuses to ai'count iS*

hm co»tenant; (o) where one tenant refuses to jpin- his

co-tenant in the execution of necessary leases for the

property owneil in common or interferes in the eolPec-

tihn of rents with tlie tenants in possession^; (d) where

the Court, can see finom' tlie showinjj made thicb the ap-

pointment of a receiver is required in order to properly

protect the interests of parties. The case at bar does

not come wnthin any of these rules, nor has any case

been citswl' by counsel wherein a different rule has been

applied. It seems tlmt it would be entirely ine<iiiitable

to allow plaintiffs to surrender the property here in-

volved into the possession of the Court, merely because

its care invoives^ considerable expense,''

The case of Hickey v. the Parrot Company ( Mont. ) , 63

Pac. 480, was not an action between co-tenants, but one be-

tween owners of adjacent mining claims, as to the owner-

ship of veins and ore bodies lying beneath one of the claims,

and involved simply ai question of title between the parties.

In fat't all the cases cited by appellants as to remedy by in-

junction, are cases which simply involve questions of ad-

verse olaims tio real estaiie. They ace not actions between

co-tenants excepting the- Montana easesj and none of them

was in an action for partition.
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But we submit that under the showing made upon the.

application for the appointment of said receiver, and for

the extension of said receivership, that injunction was not

the remedy because it could not have furnished the protec-

tion to appellee's interests in tlie niinino; claims in contro-

ve^rsy, to which it was entitled. Tlu^ record shows that the

Montana Ore Purchasing: Company, a corporation, entirely

controlled by appellants, the Heinzes, was mining the ad-

joining claim to the premises in controversy, that the

workings in the premises in controversy, the said Snoho-

mish and Tramway lode claims, had been made and ex-

tended from the said Rams lode claim, the adjoining-

claim, operated by said Montana Ore Purchasing Com-

l>auy, and it was through these workings that appellants

had been mining the property. An injunction would have

left the appellants in full control of the property, without

any right of irspection or examination in appellee, and if

underground operations were continued, they could very

readily have been carried on without the Court or ap]>ellee

being able to discover the same, and certainly upon the rec-

ord before the lower court upon said application for the

extension of said receivership, no one couhl doubt that ap-

pellants were fully capable of planning and continuing

such mining operations surreptitiously. Tlieir successful

attempts to defraud the receiver under his very eyes, and

the ejea of a number of inspectors, certainly are sufficient

. evidence that they would have been able to have continued,

and would have continued in mine tlie property if left un-

disturbed in it? possession.
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But iu yii'AN of tlio position taken bj tlioni in the lower

Ton It as shown l»v the recoi'd in this case, we insist that

appellants are in no position to assert that injunction

was appellee's remedy. In his answer to the first appli-

cation for the apx)ointment of a receiver ( Trans, pp. 120-

12G), the appellant, F. Augustus Heinze, allejjed that he

and the said Arthur P. Heinze, had been, and were at said

time, in possession of tlie said mining claim, and engageil

in mining the same under the provisions of an act of the

Sixtli Legislative Assembly of ^lontana, entitled "An Act

to Amend Section 592 of the Code of Civil Procedure ot

^Montana, 'relating to property held in joint tenancy and

tenancy in common.' " This Section 592 of the Code of

Civil Procedure of Motana was the peculiar statute which

we have above referrcnl to under which the Montana Su-

preme Court had held that one co-tenant could enjoin an-

other from mining and operating common proi)erty. This

act of the Sixth Legislative Assembly under which the ap-

pellants claimed the right to mine the said property, in

their said answer, is as. follows:

"House Bill No. 1.

"An Act entitled 'An Act to Amend Section 592 of the

Cide of Civil Procedure of Montana, relating to property

held in joint tenancy and tenancy in common.'

"Be if enacted Jni fJie Lcf/islative Assemhh/ of the State of

.]f()iita)ia :

Section 1. That Section 592 of the Code of Civil Pro-

cedure of Montana, be and the same is hereby amended
*

so as to read as follows

:
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'Section 592 : If any person shall assume and exercise

exclusive ownership over, or take away, destroy, lessen in

value or otherwise injure or abuse any property held in

joint tenancy, or tenancy in common, the party ag-

grieved shall have his action for the injury in the same
manner is he would have if such joint tenancy, or ten-

ancy in common, did not exist.

Provided, That nothing- herein contained shall pre-

vent one co-tenant or joint tenant, or any number of

co-tenants, or joint tenants acting together less than

all, from entering on the common property at any point

or points not then in the actual occupancy of the non-

joining co-tenants, or joint tenants, and enjoying all

rights of occupancy of the property, without waste ; and

in the case of mining property, from mining the same

in a miner-like manner, and extracting, milling and dis-

posing of the ore frcmi the common property, paying its

or their own expenses, and subject to accounting to the

non-joining co-tenant, or joint tenant, for the net profits

of such mining operations, if any made; and all liens

for labor and materials incurred in such mining shall

attach only to the undivided interest or interests of the

working co-tenants, or joint tenants, but nothing here-

in shall prevent or preclude the co-tenant or joint ten-

ant, not joining in the operation of such mining prop-

erty from receiving his, its or their proportionate share

of all ore or ores on the dump upon payment or tender-

ing payment of the actual cost of mining the same.'

"Approved February 28, 1899, 4:35 p. m."

Under this act, the validity of which was not questioned

at the time of this hearing, and which was conceded to be

in full force and effect, the said Heinzes, as shown by their

said answer, contended that they could not be enjoined

from or interfered with in mining and operating the same
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property. Later in February, 11)01, the Supreme Court

of Montiina declared this act of the Legislative Assembly

unconstitutional, but until that decision, which is found in

the 25th Montana, p. 41, the right of one co-tenant to mine

and operate the joint property stood unquestioned. We

respectfully submit that not alone under the decisions did

the Circuit Court select the proper remedy in granting a

receivership, but that appellants by the position which

they assumed in the lower court, that injunction could not

issue, have estopped themselves from asserting the con-

trary upon this appeal.

The prorisiot: in the order r.rfcnflinf/ the receivership di-

recting the receiver to continue mining operations in the

property iras not an ahnse of discretion, and appellants

arc in no position to complain of the saine.

As appellants have apparently, carefully and designedly

omitted the evidence from this record, so that it is im-

possible for this Court to fully understand from the

record the reasons which impelled the lower court to direct

the receiver to continue mining operations in the property

in controversy, we submit that this Court can only pre-

sume that the lower court acted rightfully under the evi-

dence before it, and that if under any state of facts the

lower court would have l>een justified in inserting this

provision in the order extending the receivership, then it

must be presumed that such facts were before that court.



41

But from the meager record before the Court in this

case, this Court will readily see why the lower court, in

extending- the said receivership, directed the receiver to

continue the mining operations in the said property. In

the first place the active operation of a quartz mine does

away with the heavy expense of controlling the waters and

keeping the \arious openings in the mines in a state of

preservation necessary when mining is resumed. And as

this Court indicated in the case of Tomanses v. Melsing,

lOG Fed. 784, it sometimes becomes necessary for such

reasons to appoint a receiver to take charge of and op-

erate lode claims. But as shown by the records in this

case, the main reason for the operation of said property

by the receiver was the anxiety of the appellant, Heinze,

that the same should not be closed, but should continue to

be operated and the ores extracted therefrom. At the

time of the iirst hearing the said Heinzes were operating

and mining the said lode claims, and their chief ground

of opposition to the appointment of a receiver was the

claim that because of lack of facilities the receiver could

not operate the said property and that an order appoint-

ing a receiver would result in the closing down of the said

mines. Evidently in order to give the said Heinzes an

opportunity to continue working the mines, and at the

same time protect appellee's interests therein, the lower

court appointed a receiver over the disputed Larkin in-

terests only, ^\ itli directions to secure that proportion of

the ores mined. At the tiii:e of the second hearing upon



42

the application for the extension of said receivership, it

appeared to the Court that the said Heinzes in order to

continue tlieir mininj:^ operations in said properties, had

devised a plan by whicli they would effect that result

through a receiver obtained by them in the State Ck)urt.

The petition upon which the State Court receiver was ap-

pointed sets forth clearly and unequivocally that it is for

the best interests of all concerned in said properties, that

the same should be continued to be operated and mined.

The Circuit Court, in directing the said receiver to con-

tinue mining operations, only carried out the desire of the

appellants, and we submit that the appellants are in no

position in this Court to complain of the result which they

were responsible for in the lower court. They have never

made an application to the lower court for directions to

the receiver to cease his mining operations, and have never

indicated to the lower court a desire that the receiver

merely hold and preserve the said property, and we sub-

mit that this Court should not review a matter of this

kind when the lower court has not been accorded an oppor-

tunity by appellants to give the directions desired.

The application made to the lower court by the appel-

lant Heinze, on November 15, 1900, was not to obtain from

that Court an order staying the receiver's mining opera-

tions, but waK an application to absolutely vacate and

annul the receivership, which would have left the said

Heinze free to again resume his mining operations upon
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the said property and again ignore appellee's rights in

the premises.

In view of the fact that the record in this case does not

show the matters and things which impelled the lower

court to appoint the receiver and to operate the properties

through the receiver, we submit that the lower court is

entitled to every presumption as to the regularity of the

whole of said order, and that if, under any condition of

facts, the lowei court was justified in appointing the re-

ceiver and directing him to mine the properties, his action

should not be interfered with by this Court.

So far as appellee is concerned, from its knowledge of

the operations of the receiver in said property, it has every

confidence that the said mines have been properly and

economically operated and cared for, and appellee would

certainly join in any necessary application if it believed

that the properties were being extravagantly or improp-

erly managed or cared for. The lower court has full

power to make any necessary order in the premises, and

we submit that out of fairness to the parties, and to that

court, appellants' complaint, if any they have, should be

made in the Circuit Court.

But, aside from all this, we submit that the appellants

are by their conduct and acts estopped from complaining

of the receivership orders, so far as they permitted work

to be prosecuted thereunder. As we have shown, the

TTeinzes were operating the property under order of the
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extension they made no complaint of that part of the or-

der permitting the receiver to operate the property. In

fact, there was no objection made to that part of the order,

arid no proof offered showing such operations not to be

i^ecessary. No application was ever presented to the

lower court, asking that the order be modified in that par-

ticular. Various objections were made by appellants to

each monthly report of the receiver, but none on the

ground that the receiver should, cease his mining opera-

tions.

Qq the contrary, the Heiuzes have, from the beginning

of the receivership,, received from the receiver their share

t)f the proceeds of the property, and there is nothing now

in the hands of the receiver belonging to. them. It is too

elea;? a ppineipA©, both of law and of equity, that if the

Hein?es did not intend to acquiesce in that part of the

0»rder they should not have received anything under it.

They certainly are in no position now to complain of it.

By their action in this matter they have taken all the

profits coming to them under the order and noAv insist

that the expense incurred by the receiver should not be

allowed to him. Either the receiver acted under the order

of the Court, and is protected, or he was a trespasser. By

accepting money from him, and treating him as a receiver,

the Heinzes are in no position to assail his authority or

the validity of his powers.
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Beach on Receivers, Alderson's Ed., Sec. 587, says:

"Althoinjli a receiver has been irregularly appointed,

if the appointment has been acquiesced in, he will be

protected as long as he acts in good faith."

The same author, Section 781, says:

"But AAinno a receiver enters in good faith upon the

discharge of his duties, and the parties in interest ac-

quiesce for a considerable time their laches may be such

as to defeat a subsequent application on their part look-

ing to the removal of the receiver.

"After a lapse of two years, the appointment of a

receiver will not be vacated on motion of one of the

partners when the latter knew at the time of the ap-

pointment of the facts on which the motion is based, but

did not oppose the appointment, and the receiver, during

all the time, has been discharging his duties, and ex-

pended large sums of money therein."

In appellants' brief we find the remarkable statement

that a comparison of the receiver's accounts during the

latter part of his operations with those while Heinze

operated the property, is sufficient to show that the Court

abused its discretion and acted unwisely in permitting

the receiver to operate the property. We submit that if

appellants had proof in any form that the receiver was

not economically mining the properties that they should

have submitted the same to the lower court in an applica-

tion, not to set aside the receivership, but to have the min-

ing operations discontinued. Then that matter might

have been tried in the lower court and this court, upon

evidence and not upon unfair inferences drawn by coun-



46

sol. The difference in profits durinjj; the two perioils

might l>e due to a number of causes which would readily

suggest themselves to the Court, for instance, the fall in

the price of copper, legislation compelling shorter work

days, the exhaustion of rich ore bodies by the first opera-

tors; in fact, any number of reasons might be developed

which would show that the receiver's administration has

been much the more economical of the two.

By their answer to the application for the appointment

of a receiver, by every circumstance in the case, it is shown

that appellants, not alone by their insistence, caused the

order to be made to have the properties operated by the

receiver, but fully acquiesced in such order during all the

time until the matter came into this Court, and we submit

that not alone should the entire order of the lower court

be affirmed, in this, but that appellants are estopped from

questioning it.

The expenses of the reeeivership are properly charge-

ahJc to the interests of all parties in the property in con-

troversy.

Appellants seem to complain because of the fact that

by charging the expenses of the receivership to the entire

properties their interest is compelled to pay five-twelfths

of the same. Tn view of the fact that the record clearly

shows that this receivership was entirely caused by the

fr;. idulent jnul wrongful acts and practices of appellants,
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we are at a loss to understand why their interest in the

property should not be taxed with its just proportion of

t]i3 expenses of the receivership, and, in fact, we feel that

appellants should be thankful that their interest should be

compelled to pay only its proportion and amount of the

receivership expenses. If anyone should have the right

tc» complain it is clearly the appellee and not the appel-

lants. Through no fault of its own, appellee has been

compelled to pay its proportion- of these expenses. It is

true that the title of the appellants, the Heinzes, to un-

divided interests in these properties is unquestionable, but

the entire property being before the Court for partition,

and being within the jurisdiction of the Court, and it be-

ing by their misuse of their interest in said property, that

appellants precipitated this receivership, we cannot divine

why their interests should not bear its share of the bur-

den.

In the discussion upon this appeal, appellee has not

felt itself called upon to discuss the assignments of error

which go to the propriety of the Court's action in allowing

the receiver a counsel fee upon the facts presented to the

Court. VCe feel that the receiver should attend to that

branch of the case. So far as the question of the receiver's

employing an attorney to defend against the application

of appellants for a writ of supersedeas made to this Court

in cause No. 852, above referred to, we felt then, and feel

now, that as the greater portion of the charges made upon

that application were as to the efficiency and integrity of
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the receiver in conducting' his operations upon the said

property, that those matters should be attended to by the

receiver. Tliey wore matters which concerned the receiver

directly and matters i)eculiarly within his knowledge, and

it A\'as his duty to the Court, and to all parties in the case,

and to himself, to show, if he could, that the charges made

against him were unfounded. Appellee was in no position

to ascertain or present the receiver's defense in that re-

spect, and certainly the receiver should not have permitted

an order to be made which would have affected appellee

without some attempt to furnish this Court with the facts

concerning the same. In this connection we wish to call

attention to one rather surprising statement in appellants'

brief upon this appeal, which is to the effect that this

Court, by granting the writ of supersedeas, determined

that the application was proper, and that there were no

grounds to oppose the granting of the same. The applica-

tion of appellants was for a writ of supersedeas, staying

the orders originally appointing the receiver, and after-

wards extending the receivership. This would have re-

sulted in practically vacating the order appointing the

receiver and permitting the Heinzes to again take posses-

sion of the property in controversy, and again to mine and

operate the same, and to convert to their own use all of

the ores taken therefrom. Appellants also asked that a

supersedeas iss^ue staying the mining operations. This

Court declined to stay the receivership orders, but did

grant a writ staying the mining operations. Appellee was



49

not and is not particularly concerned as to whether or not

the mining operations should be carried on, but we were

concerned, and rightfully- so, upon the record in this case,

at any attempt to take the possession of the property from

the Court and restore it to api^ellants. Upon the applica-

tion for the writ of supersedeas we felt and submitted to

the Court that the application should first l>e made to the

lower court, where it could be met by proper evidence, but

our chief insistence and anxiety was that the property

should still be left in the position where appellee's in-

terest would be protected. In view of the fact that the

mining operations had been carried on principally in

compliance with appellants' wishes, it is diflQcult to un-

derstand how counsel can state that this Court determined

that there were no grounds for opposing their application

for supersedeas.

In view of the condition of the record in this cause

appellee feels that it is unable to properly present to this

Court the matters which should be presented in connection

with the various actions taken by the Circuit Court, and it

would be imjmssible to properly present appellee's case to

this Court upon this apx>eal until there is a fair record

before the Court. But we submit that there is nothing in

the record in this cause which would justify this Court in

setting aside any of the orders made by the lower court,

and that so far as the questions in which appellee is di-

rectly interested, and which it has discussed in the fore-
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tjoing brief, are concerned- tliat the order appealed from

should be affirmed.

Respectfully submitted,

JOHN F. FORBIS and L. O. EVANS,

of Butte, Montana,

Counsel and of Solicitors for Appellee, the Butte and

Boston Consolidated Mining Company.


